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 1.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Based on the information in the record, including the submissions of the parties, the Court finds 
that the cases are complex and that coordination is appropriate. The Court grants the petition for 
coordination, for all pretrial purposes only.  The Court recommends that the matters be heard in 
Contra Costa County Superior Court. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00493 
CASE NAME: CHAPMAN VS. WILLIAM LYON HOMES 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY RICHARD CHAPMAN 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to File Second Amended Complaint by Plaintiffs Richard 
Chapman, et al. (“Plaintiffs” or “Chapman”). Plaintiffs seek to amend their First Amended 
Complaint against Defendant William Lyon Homes, Inc. (“Defendant” or “William Lyon Homes”). 
Plaintiffs seek amendment to (1) include the names of all parties named to the lawsuit in the 
consolidated action, (2) correct a misspelling, (3) substitute the correct names of real parties in 
interest for several properties, and (4) add a cause of action for negligence based on a change 
of ownership and subsequent work by Defendant.  

For the reasons described further, below, the motion for leave to amend is granted. 

Analysis 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 
pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 
amendments, to permit the resolution of all disputed matters between two parties in a single 
proceeding. See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916; see also Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 
1081 (policy of “great liberality” in permitting amendments to pleadings at any stage of the 
proceedings). Further, “it is an abuse of discretion to deny leave to amend where the opposing 
party was not misled or prejudiced by the amendment.” Kittredge Sports Co. v. Super. Ct. 
(1989) 213 Cal.App.3d 1045, 1048.  

Trial courts are to liberally permit such amendments, provided there is no statute of limitations 
concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 
or added costs of preparation. Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 489-490. 

As a threshold issue, Defendant argues in Opposition that the Court is not the proper venue for 
this motion, because the parties were ordered to general judicial reference.  

Here, the stipulation and order to consolidate actions and proceed with judicial reference dated 
March 11, 2019 provides that (1) the Chapman Action, the Monroe Action, Plaza Action and 
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Hardy Action are consolidated for all purposes, with the Chapman Action as the lead case 
(MSC16-00493); (2) the Chapman Action, the Monroe Action, Plaza Action and Hardy Action 
shall proceed with Judicial Reference pursuant to the Stipulation and Orders to Stay Action 
Pursuant to Civil Code Section 895 et seq. and to Submit to General Reference; and (3) the 
Chapman Action, the Monroe Action, Plaza Action and Hardy Action shall remain stayed 
pending the completion of judicial reference.  

Defendant specifically argues that the powers of a general referee preclude a Court order on the 
pending motion. As Plaintiff points out on reply, however, a referee has not yet been appointed. 
It is difficult to see how the Code of Civil Procedure provisions regarding the powers of a general 
referee apply to preclude the Court from hearing this motion in the absence of a general referee 
in this case. The Defendant has not provided any citation to case law (and the Court is not 
aware of any) which provides for denial of a motion for leave to file an amended complaint under 
such circumstances. 

Defendants’ procedural objections to the motion lack merit; Plaintiffs have articulated their basis 
for the requested amendments. Finally, Defendants’ further opposition to the substantive merits 
of the negligence cause of action is not a grounds for denying the motion for leave. At best it is 
the subject of a demurrer. 

Defendant has not demonstrated great prejudice as a consequence of the amendment. 
Accordingly, the Court grants the motion. The Plaintiffs shall file the Second Amended 
Complaint included with their moving papers on or before August 1, 2019. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01776 
CASE NAME: WIMBISH VS. MERITAGE HOMES 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY TIMBERLAKE CABINETRY 
* TENTATIVE RULING: * 
 
Without opposition, the motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 
192 Cal.App.3d 1251, 1261 “[W]hen no one objects, the barebones motion which sets forth the 
ground of good faith, accompanied by a declaration which sets forth a brief background of the 
case is sufficient.”]) 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00307 
CASE NAME: ERICKSON VS JOHN MUIR HEALTH 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES & COSTS 
FILED BY NORMAN ERICKSON 
* TENTATIVE RULING: * 
 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 
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503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)   

Based on the lodestar fee documented by counsel, the award would constitute an 

effective multiplier of 1.68, based on a lodestar of $237,842.25, which does not include 

additional work that still needs to be done to obtain final approval and implement the settlement.  

Exhibit 3 to the Declaration of Kyle Nordrehaug sets forth a summary of the time spent on the 

case, the attorneys, and their hourly rates.  In the context of a lodestar cross-check (as opposed 

to a lodestar fee award), the Court finds that the hourly rates and time spent are reasonable.  

Under the circumstances of this case, the effective multiplier of 1.68 is not so high or low that an 

adjustment is required. 

Plaintiff requests a service award of $12,000, which is somewhat higher than is typical.  

His declaration sets forth the usual circumstances of risk to his job and career: that he did work 

on the case (an estimated 30 to 40 hours), and that he executed a general release. In addition, 

he refused a section 998 offer of $10,000 in order to continue to pursue the matter.  This last 

fact justifies a somewhat higher award than is typical.  The service award is approved. 

The motion is granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00307 
CASE NAME: ERICKSON VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS SETTLEMENT 
FILED BY NORMAN ERICKSON 
* TENTATIVE RULING: * 
 
            The Court previously reviewed the settlement in the context of the motion for preliminary 

approval, and after supplemental submissions, granted preliminary approval.  The Court will not 

reiterate the matters set forth in that analysis, but finds that they still apply to the final terms of 

the settlement. 

The settlement notice was mailed to 1,115 class members.  72 notices were 

returned, resulting in follow up, which obtained another 39 addresses, to which notices 

were remailed.  33 have been deemed undeliverable.   Only 3 opt-outs were received.  

No objections were received. 

One of the three opt-out forms came without the last four digits of his social security 

number.  The Molina declaration states that the individual was going to resubmit the opt-out, but 

does not report on whether this has occurred. If it has been received by the date of the hearing 

with the necessary information, it will be accepted.  
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The expenses of the settlement administrator are reasonable and are approved. 

Overall, the Court finds that the settlement is fair, reasonable, and adequate. 

The motion is granted.  Counsel is to prepare a final order and a judgment consistent 

with the proposed order and judgment and this tentative ruling. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01331 
CASE NAME: VIGIL VS. MUIR MEDICAL GROUP 
HEARING ON APPLICATION TO BE ADMITTED PRO HAC VICE 
( RE: ATTY. ALEXIS G. COCCO )  /  FILED BY DEFENDANT CENTRAL EAST BAY IPA 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01981 
CASE NAME: HATHAWAY VS. CHEVRON 
HEARING ON MOTION FOR LEAVE TO FILE AND SERVE 1st Amended COMPLAINT 
FILED BY JOHN HATHAWAY, JANET HATHAWAY 
* TENTATIVE RULING: * 
 
The moving papers establish adequate grounds and there is no opposition.  Granted.  The First 
Amended complaint is to be filed by August 15, 2019. 

  

 8.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS VS. YEE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
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 9.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS VS. YEE 
HEARING ON DEMURRER TO ANSWER 
FILED BY BRUCE VAN VOORHIS 
* TENTATIVE RULING: * 
 
 The Court rules as follows on plaintiff’s demurrer to defendants’ answer.  The demurrer 
is overruled in part and sustained in part, as follows.  Defendants shall file any amended answer 
on or before August 14, 2019. 
 
 A. The General Denial. 
 
 Plaintiff’s demurrer to defendants’ general denial is overruled.  (See, Code Civ. Proc., 
§ 431.30, subd. (d).)  Plaintiff would have been entitled to a point-by-point admission or denial of 
the Complaint’s allegations only if he had verified the Complaint.  (Ibid.) 
 
 B. Not Affirmative Defenses. 
 
 Plaintiff demurs to certain affirmative defenses on the ground that they are not really 
affirmative defenses, but rather constitute extraneous legal contentions more appropriately 
asserted in law and motion papers.  These defenses are as follows: the First (“failure to state 
facts sufficient to constitute a cause of action”), Fourth (Mallano has no collateral estoppel 
effect), Fifth (“fails to state a claim”), Sixth (“no actual controversy or justiciable question”), 
Seventh (“no clear, present, and beneficial right”), Tenth (res judicata and collateral estoppel), 
Eleventh (“duties to Plaintiff which cannot be properly assigned”), and Eighteenth (reserving 
the right to amend).  The demurrer is overruled insofar as it is brought on this ground. 
 
 The argument that something is not really an affirmative defense does not fit within any 
of the three statutory grounds for demurring to an answer.  (See, Code Civ. Proc., § 430.20.)  
Rather, it is more the kind of argument that might be made in support of a motion to strike.  
(See, Code Civ. Proc., § 436, subd. (a) [“[t]he court may … [s]trike out any irrelevant, false, 
or improper matter inserted in any pleading”].)  Plaintiff has not brought a motion to strike.  
(Cf., PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-83 [the correct way to attack 
an improper claim for relief is a motion to strike, and not a demurrer].) 
 
 C. Not Alleged With Adequate Particularity. 
 
 Plaintiff demurs to certain affirmative defenses on the ground that they are not alleged 
with adequate particularity.  These defenses are as follows: the Second (unclean hands), 
Third (laches), Eighth (waiver), Ninth (failure to mitigate), Twelfth (consent to damages), 
Thirteenth (failure of conditions precedent), Fourteenth (unforeseeable and superseding acts), 
and Fifteenth (ratification).  The demurrer is sustained as to these affirmative defenses.  
(See, FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384 [affirmative 
defenses must be alleged "as carefully and with as much detail as the facts which constitute the 
cause of action and are alleged in the complaint”].) 
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 Leave to amend is denied at this time, because these are boilerplate affirmative 
defenses that seem unlikely ever to be applicable to this action.  However, the Court’s ruling 
shall not prejudice defendants’ right to file a timely motion for leave to amend the answer, 
should discovery or further investigation reveal facts that might support one of these 
affirmative defenses. 
 
 D. Issue Preclusion. 
 
 Plaintiff demurs to certain affirmative defenses on the ground that they are barred by 
issue preclusion.  These defenses are as follows: the Fourth (Mallano has no collateral 
estoppel effect), Fifth (“fails to state a claim”), Sixth (“no actual controversy or justiciable 
question”), Seventh (“no clear, present, and beneficial right”), Tenth (res judicata and collateral 
estoppel), Eleventh (“duties to Plaintiff which cannot be properly assigned”), Thirteenth (failure 
of conditions precedent), Fourteenth (unforeseeable and superseding acts), Sixteenth (lack of 
authority to calculate salary increases), and Seventeenth (need for authorization or “provision 
of conditions precedent”).  The demurrer is overruled as to these affirmative defenses, without 
prejudice, because the issue has not been meaningfully briefed.  (See Demurrer, p. 4, lines 
17-27.)  For example, plaintiff makes no argument concerning how the Fourteenth Defense, 
which recites that certain conduct was unforeseeable and therefore constitutes a superseding 
cause, is somehow barred by issue preclusion. 
 
 The effect of the Mallano decision on this action remains an important issue, and will 
no doubt be the subject of future proceedings.  However, it appears to the Court that the 
pending demurrer to the answer is not an appropriate procedural vehicle for seeking definitive 
relief related to that issue. 
 
 E. The Statute of Limitations. 
 
 The Nineteenth Defense is the statute of limitations.  Plaintiff demurs to this defense 
on the ground that defendants do not specify the applicable statute by section and 
subdivision number.  The demurrer is sustained with leave to amend on this ground.  (Code Civ. 
Proc., § 458.) 
 
 Plaintiff appears to be arguing that defendants are also required to allege ultimate facts 
supporting the affirmative defense, such as the date when defendants contend plaintiff’s causes 
of action accrued.  This argument lacks merit, because the governing statute does not so 
require.  (Ibid.) 
 
 F. CCP 431.30(g). 
 
 Plaintiff demurs to all affirmative defenses on the ground that defendants have not 
identified which affirmative defenses apply to which ‘causes of action.’  (See, Code Civ. Proc., 
§ 431.30, subd. (g).)  Given the manner in which plaintiff’s Complaint is drafted, the Court sees 
no practical benefit in requiring defendants to comply with this technicality. 
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 G. Plaintiff’s Reply. 
 
 Plaintiff’s reply memorandum is not signed, and has no proof of service.  This is not 
acceptable, and the Court on its own motion strikes the reply memorandum from the record. 
 
 The clerk’s office has previously warned plaintiff that he cannot file unsigned documents.  
The authority for that warning is section 128.7 of the Code of Civil Procedure, which provides in 
pertinent part as follows: 
 

 Every pleading, petition, written notice of motion, or other similar paper   
 shall be signed by at least one attorney of record in the attorney’s   
 individual name, or, if the party is not represented by an attorney, shall be signed 
by the party.  … 

 
 Further, the Court has previously instructed plaintiff that all filed documents must 
be accompanied by a proof of service.  Future violations of this instruction may result in the 
issuance of an order to show cause why monetary sanctions should not be awarded.  
(Code Civ. Proc. § 177.5.) 

 

  

10.  TIME:  9:00   CASE#: MSC19-00503 
CASE NAME: ABBINGTON OWNERS' ASSOCIATION  VS.  SHAPELL INDUSTRIES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SHAPELL INDUSTRIES, INC., et al. 
* TENTATIVE RULING: * 
 
This is a construction defect lawsuit brought by the homeowners’ association of a common 

interest development. Before the Court is a demurrer (the “Demurrer”) filed by Defendant 

Shapell Industries, Inc. (“Defendant” or “Shapell”) and Defendant Toll Brothers, Inc. 

(“Defendant” or “Toll Brothers”) (collectively, “Defendants”). The Demurrer relates to Plaintiff 

Abbington Owners’ Association (“Plaintiff” or “Abbington”)’s Complaint for (1) Violation of Civil 

Code Section 895, et. seq.; (2) Violations and Enforcement of Governing Documents; (3) 

Breach of Fiduciary Duty; (4) Breach of Construction Contracts; (5) Strict Liability; (6) 

Negligence; and (7) Breach of Implied Warranty. Defendants demur to the fourth, sixth, and 

seventh causes of action. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Plaintiff filed a request to judicially notice its Complaint. While the Court takes judicial notice of 

the existence of the complaint and its contents, the Court may not take judicial notice of the truth 

of the matters alleged. (Heritage Pac. Fin., LLC v. Montoy (2013) 215 Cal.App.4th 972, 987-

988.) Because the allegations are at issue, the Court grants the request only as to the existence 

of the pleading. 
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Background 

Plaintiff is a homeowners’ association whose members are owners of a common interest 

development (the “Project”) called the Abbington in San Ramon, California. (Complaint, ¶ 65.) 

Defendants are the principal developers who developed the Project. (Complaint, ¶¶ 8, 66.) 

Plaintiff alleges a multitude of defects at the Project, totaling 81, specifically enumerated in 

paragraph 33 of the Complaint. These defects allegedly violate the construction standards set 

forth in Civil Code section 895 et seq. (Complaint, ¶¶ 36-61.) 

Many of the issues in the demurrer concern the Right to Repair Act, codified in Civil Code §§896 

– 945.5, also commonly referred to by its legislative bill, SB 800 (the “Act” or “SB 800”), is one of 

two statutory schemes governing California construction defect litigation. The Act defines what 

constitutes a construction defect in California by establishing “functionality standards,” the 

violation of which is actionable as a matter of law. The Act applies to original construction 

intended to be sold as an individual residence where the purchase agreement is signed on or 

after January 1, 2003. 

Analysis 

 Fourth Cause of Action: Third Party Beneficiary Action for Breach of Contract 

In this cause of action, Plaintiff alleges that Defendants have breached the contracts entered 

into between Defendant Shapell and various sub-contractors involved in the construction of the 

premises. Shapell demurs on the ground that (1) the claim is precluded by the Right to Repair 

Act; and (2) it is not a proper third-party beneficiary claim. 

  Exclusion From SB 800 

Defendants’ first argument is that Plaintiff’s common law construction defect claims are not 

expressly excluded from SB 800 and thus Plaintiff must follow its claim presentation procedures. 

Defendants state that the phrase “enforce a contract or express contractual provision” in section 

943(a) bars Plaintiff’s fourth cause of action because Plaintiff is not seeking to enforce a 

contract or a specific contractual provision. This is because those contracts have already been 

performed, and Plaintiff’s third-party beneficiary claim is based upon the negligent execution of 

same.  

As Plaintiff points out, the California Supreme Court in McMillin Albany LLC v. Superior Court 

(2018) 4 Cal. 5th 241 interpreted this provision in the statute as “leav[ing] the common law 

undisturbed in some areas, expressly preserving actions for breach of contract, fraud, and 

personal injury.” Defendants’ reading of the Act is much narrower than the California Supreme 

Court’s. If such a narrow distinction between “enforc[ing] a contract or express contractual 

provision” and enforcing a “breach of contract” was necessary, the Legislature and/or the Court 

would have done so. Logically speaking, a plaintiff can seek enforcement of a contract or a 

contractual provision only after a breach of the contract has occurred. In other words, seeking 
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“enforcement of a contract or a contractual provision” is synonymous with suing for “breach of 

contract.”  

To the extent Defendants contend that Plaintiff cannot now bring a breach of contract claim 

because the contract was fully performed, the Court disagrees. If that were the case, then 

virtually all construction defect litigation claims would be barred.  

  Third Party Beneficiary Issue 

Defendants’ next argument is that Plaintiff’s third-party beneficiary claim under its breach of 

contract should be against the subcontractors, suppliers, and design professionals instead of 

Defendants. 

“A contract, made expressly for the benefit of a third person, may be enforced by him at any 

time before the parties thereto rescind it.” Civil Code § 1559. A third party may bring an action 

even though he is not specifically named as a beneficiary, if he is more than incidentally 

benefited by the contract. Gilbert Financial Corp. v. Steelform Contracting Co. (1978) 82 Cal. 

App. 3d 65, 67. A third party may qualify as a beneficiary under a contract where the contracting 

parties must have intended to benefit that third party and such intent appears on the terms of 

the contract. Bancomer v. Superior Court (1996) 44 Cal. App. 4th 1450, 1458. 

In Landale-Cameron Court, Inc. v. Ahonen (2007) 155 Cal.App.4th 1401, 1410-11 (“Ahonen”), 

the court rejected a homeowners association’s claim that it was a third-party beneficiary of a 

contract between a builder-developer and a contractor on the grounds the homeowners 

association was not in existence when the contract was signed; the contractor didn’t know the 

building was intended to be a condominium; and that, as a matter of law, the project was not a 

common interest development at the time the contract was signed because the CC&Rs had not 

yet been recorded. 

Here, Plaintiff alleges that all Defendants entered into contracts with each other to perform work 

on the Project where its intended use was by Plaintiff and its individual members. (Complaint, 

¶ 95.) Plaintiff further alleges that Defendants were required to and did, report to the California 

Department of Real Estate, prior to the development of the Project, their intention to create a 

common interest development. (Complaint, ¶ 97.) Plaintiff further alleges Defendants did so with 

the intent and knowledge that Plaintiff would benefit from their actions. Id. This was known, 

expressly or constructively, by the contractors, suppliers and design professionals at the time 

they performed their work or provided their services. Id. Plaintiff alleges it is the intended 

beneficiary to the construction contracts. (Complaint, ¶ 98.) At no time did any Defendant 

rescind any contract. (Complaint, ¶ 99.) 

The allegations of the Complaint are perhaps deliberately unclear as to whether the Defendants 

created the Association prior to the execution of its contracts with subcontractors, suppliers, and 

design professionals. If Plaintiff Association did not exist at the time of those contracts, it would 

preclude the contract being “expressly for the benefit” of the Plaintiff. (See Bancomer, supra, 44 

Cal.App.4th at 1480.) As a consequence,  Plaintiff has failed to allege facts sufficient to state a 

cause of action for breach of contract as a third party beneficiary. 
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  Estoppel 

Defendants’ final argument is that Plaintiff is estopped from asserting its breach of contract 

cause of action because prior to initiating this lawsuit, it served a Notice of Claim under SB 800 

and the parties completed the required pre-litigation procedures. Defendants did not cite any 

applicable case law or statute in support of the position that a plaintiff is estopped from 

concurrently asserting a claim specifically excluded from the Act if it follows in the required pre-

litigation procedures for other claims brought under the Act. Therefore, the Court does not find 

Plaintiff to be estopped.  

The Demurrer to the fourth cause of action is sustained, with leave to amend. 

 Sixth Cause of Action: Negligence 

Defendants demur to Plaintiff’s negligence cause of action on the ground that it is precluded by 

the Right to Repair Act.  

Plaintiff does not defend negligence generally as outside the scope of the Right to Repair Act. 

Instead, Plaintiff states that this cause of action does not fall within the Act because it focuses 

on work performed by Defendants after construction was complete, and potentially while Shapell 

was either in control of the Association Board of Directors, or when Shapell was still responding 

to warranty repair demands. (Declaration of Andrew Baugh, ¶ 3.) For purposes of a demurrer, 

the statements in the Baugh Declaration do not substitute for well-pleaded factual allegations. In 

argument, Plaintiff also points to some general allegations that defendants failed in “maintaining, 

repairing, and managing the project.” (Pars. 110, 116, 15, 32, 117, 118, 119, 121, 122.) The 

allegations to which Plaintiff refers, however, are general references to “maintenance” and the 

like, not specific allegations of particular failures that clearly occurred after otherwise acceptable 

work was complete. The specific allegations are outlined in paragraph 33 of the Complaint, and 

they relate to the condition of the properties when they were built, or improper repairs to defects 

in original construction, not to some subsequent failure to maintain the premises.  

On these grounds, the Demurrer to the sixth cause of action is sustained. If, as the Plaintiff 

suggests, there are defects that arise not from initial defects or repairs to initial defects, Plaintiff 

may be able to allege facts that would not fall within SB 800. Accordingly, Plaintiff is granted 

leave to amend for this purpose. 

 Seventh Cause of Action: Breach of Implied Warranty 

Defendant demurs to the seventh cause of action for breach of implied warranty on the same 

ground as to Plaintiff’s sixth cause of action for negligence. However, with respect to the cause 

of action for breach of implied warranty, that would appear to be excluded from the pre-litigation 

procedures of the Act. (See McMillin, supra, at p. 259 (separating breach of contract and breach 

of warranty claims from the claims for strict liability and negligent failure to construct defect-free 

homes and explicitly states that there is no statutory exception for the latter.)) In light of this 

authority, Plaintiff’s argument that the breach of implied warranty cause of action is only focused 

on work by Defendants after original construction seems unnecessary; the breach of implied 
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warranty cause of action is excluded from the procedures of SB 800 whether directed towards 

the original construction or subsequent maintenance.  

However, to the extent that Plaintiff’s breach of implied warranty is predicated on contracts 

between Defendants and their contracts with subcontractors, suppliers, and design 

professionals, Plaintiff has failed to allege facts sufficient to state that it is a third party 

beneficiary of those contracts. 

The Demurrer to the seventh cause of action is sustained, with leave to amend. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00637 
CASE NAME: WATTS VS. AG 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
See line 1. 
 

  

12.  TIME:  9:00   CASE#: MSC19-00666 
CASE NAME: BRADFORD P. CATHEY  VS.  SYNGENTA 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
See line 1. 
 

  

13.  TIME:  9:00   CASE#: MSC19-00667 
CASE NAME: STEPHEN SMITH  VS.  SYNGENTA 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
See line 1. 
 

  

14.  TIME:  9:00   CASE#: MSC19-00668 
CASE NAME: KENNETH REBENSDORF VS. SYNGENTA 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
See line 1. 
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15.  TIME:  9:00   CASE#: MSC19-00669 
CASE NAME: RONALD C. MANSFIELD  VS.  SYNGENTA 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
See line 1. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00780 
CASE NAME: THOMAS VS. THE ASCENT SERVICES 
HEARING ON MOTION TO STRIKE CLASS ALLEGATIONS &  COMPEL ARBITRATION 
FILED BY THE ASCENT SERVICES GROUP, INC. 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to August 29, 2019 at 9:00 a.m. 

 

  

17.  TIME:  9:00   CASE#: MSC19-00878 
CASE NAME: PATTERSON VS. FINISHMASTER, INC. 
HEARING ON APPLICATION TO BE ADMITTED PRO HAC VICE 
( RE: ATTY. JOSEPH W HAMMELL )  /  FILED BY FINISHMASTER, INC. 
* TENTATIVE RULING: * 
 
Granted. 

 

  

18.  TIME:  9:00   CASE#: MSN19-1106 
CASE NAME: BELINSKIS  VS.  HAZEL FAMILY SERVICES 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY CESLAVS BELINSKIS 
* TENTATIVE RULING: * 
 
Granted.  The record before the Court shows that proper service of the petition was made 
(by certified mail), that Respondent filed a mechanic’s lien against the property and did not file 
an action to foreclose on the lien within 90 days. 
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19.  TIME:  9:00   CASE#: MSN19-1226 
CASE NAME: PETITION TO APPROVE MINOR'S COMPROMISE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted.  For good cause, the Court waives the appearance of the minor and the Guardian 
ad Litem (as well as counsel). 
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20.  TIME: 10:00   CASE#: MSC16-00815 
CASE NAME: EAVES  VS.  ASHLAND, INC. 
HEARING ON MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT 
FILED BY UNION OIL COMPANY OF CALIFORNIA 
* TENTATIVE RULING: * 
 

Defendant Union Oil Company of California (Union Oil) moves for judgment 

notwithstanding the verdict on two grounds: (1) Plaintiffs failed to introduce expert testimony 

concerning the standard of care for designing rubber solvents, which was required under the 

circumstances of this case; and (2) Plaintiffs failed to introduce substantial evidence that the 

alleged defects in rubber solvents cause the harm to plaintiffs. 

A. Standard for JNOV 

The standards for the motion are well-described by the parties and are not materially in 

dispute.  In summary, the court does not simply determine whether it agrees with the jury’s 

findings, but whether the verdict is without foundation.  (Oakland Raiders v. Oakland-Alameda 

County Coliseum, Inc. (2006) 144 Cal.App.4th 1175, 1194.)  The court must resolve conflicts in 

the evidence against the moving party and must draw all reasonable inferences from the 

evidence against the moving party.  (McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 84.)  The 

motion may be granted only if there is no substantial evidence to support the verdict.  (Gonzales 

v. City of Atwater (2016) 6 Cal.App.5th 929, 946.)   

B. Standard of Care/Design defect  

 Union Oil argues that there was no evidence of any specific “design defect” in their 

product.  The Court declined to allow Dr. Stewart to give opinions concerning the feasibility of 

reducing benzene in rubber solvent, because he was not designated as an expert on that 

subject. 

The issue is not whether there was a design defect, but whether Union Oil (a) knew of 

the hazard; and (2) could reduce the hazard (i.e., lower the amount of benzene in the product).  

An expert is not required on the feasibility of reducing benzene in rubber solvents, because the 

evidence before the court indicated that lower benzene rubber solvents already were available 

and in production at the times in question.   

Medical malpractice cases are a poor analogy, because “the standard of care is set by 

doctors of good standing practicing in that locality,” in contrast to the ordinary negligence 

standard of an “ordinarily prudent or reasonable person.”  (See Witkin, Summary of California 

Law, Torts §1066, v. 6, p. 240 and §998, v. 6 p., 162.)  The former requires expert testimony to 

establish the local standard, while the latter does not.  

C. Causation 

 Critical to the analysis here is that causation means only that the preponderance of the 

evidence show that exposure to the rubber solvents in question was a “substantial factor” in the 

harm to the plaintiffs.  (Rutherford v. Owens-Illinois, Inc. (1997) 16 Cal.4th 953, 982.)  If the law 
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required that the product be the “sole cause” or even the “primary cause,” it might be essential 

for the expert to opine that the there was no other contributing cause of the harm, or at least that 

the product was more likely to be the cause of the harm.  But to find something was a 

“substantial factor” it is not necessary for the expert or the jury to conclude that there was no 

other possible cause.  Dr. Harrison testified that benzene has long been known to cause the 

types of cancer contracted by Randy Eaves and Gary Eaves.  Once he reviewed their work 

history and the exposure analysis conducted by Dr. Stewart, he concluded that exposure to 

benzene was a “substantial factor” causing their cancer.   

The primary alternative causation advocated by Union Oil is that the cancers were 

“idiopathic.”  But idiopathic is simply a scientific term for “unknown.”  Where some specific 

alternative causative agent is posited as the cause of the harm, an expert may be able to 

provide specific evidence and facts supporting the conclusion that it was not the cause, but 

there is a limit to the extent to which an expert can give specific reasons as to why “unknown” is 

not the cause of the harm.  .  Assuming that most NHL and AML cases are idiopathic when 

considering the population as a whole, Dr. Harrison concluded that the causation profile for the 

population as a whole, which does not experience extensive benzene exposure, is not is not 

indicative of the likely cause of cancer for Randy and Gary Eaves, who experienced extensive, 

long-term benzene exposure.  This was sufficient evidence, for purposes of this motion, to 

address whether the cause was idiopathic. 

Moreover, even if “idiopathy” were deemed to be a factor in the harm, it would not 

necessarily negate the finding that benzene was a substantial factor.  Dr. Harrison was not 

required to eliminate the possibility that the cancers were idiopathic.  Thus, it is not fatal to 

Dr. Harrison’s testimony that he failed to quantify the likelihood that the product caused 

plaintiffs’ injuries.   

With respect to specific alternative causes, two are raised here:  Randy Eaves used 

azathioprine for twelve years, which is known to increase risk of AML, and Gary Eaves was 

obese, which increased the risk of NHL.  Union Oil argues that Dr. Harrison failed to provide a 

reasoned explanation for his rejection of these factors as alternative explanations of the 

cancers.  Dr. Harrison actually acknowledged that azathioprine “contributed to [Randy’s] risk of 

getting AML,” and that it was “a possibility” that it was the sole cause.  [“I can’t rule out that the 

azathioprine didn’t contribute or couldn’t have possibility been the sole cause.”]  As to his 

explanation, he acknowledged that he had not done a “mathematical analysis, but I did a 

qualitative judgment on those two factors, looking at how often patients who take azathioprine 

get AML and the risk of AML from benzene exposure.”  He also indicated that he had 

considered the time period of the exposures (i.e., that the benzene exposure had been many 

years before the cancer diagnosis, while the azathioprine use had been in the 12 years 

immediately preceding the diagnosis), but, based on his review of the scientific literature, he 

believed that “the effect of benzene persists even after 15 years[,]” and that the longer period of 

exposure to benzene weighed in favor of it being a contributing factor.   

As to Gary’s obesity, Dr. Harrison was aware that Gary had a Body Mass Index of 32.  

He stated that he could not “rule it out as contributory.”  He also noted, however, that “the 
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evidence is still a little bit out on it” and that “maybe it’s 20 percent increased risk.”  This was a 

sufficient explanation for current purposes. 

The motion is denied. 

 

  

21.  TIME: 10:00   CASE#: MSC16-00815 
CASE NAME: EAVES  VS.  ASHLAND, INC. 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY ASHLAND, INC., UNION OIL COMPANY OF CALIFORNIA 
* TENTATIVE RULING: * 
 

Defendant Union Oil Company of California (Union Oil) moves for a new trial.  It argues 

that it is entitled to a new trial on liability as an alternative to its motion for judgment 

notwithstanding the verdict, on grounds similar to that motion, but under the different standards 

applicable to a motion for new trial.  In addition, it moves for a new trial on damages, asserting 

that the damages were excessive.  There are actually seven separate awards of damages here.  

As to the family of Gary Eaves, the jury awarded $950,000 for loss of financial support from his 

death to the present, $1 million for loss of financial support from the present to Gary’s expected 

date of death, and damages of $9 million for the loss of Gary’s “love, companionship, comfort, 

care, assistance, protection, affection, society, moral support, training and guidance” from his 

death until his expected date of death.  As to Randy Eaves’s family, the jury awarded $300,000 

for financial loss from his death to the present, $1 million for loss of financial support from the 

present to his spouse’s date of death, and $9 million for loss of love and moral support from his 

death to his expected date of death.  In addition, the jury awarded the Estate of Randy Eaves 

$135,000 for economic damages before his death. 

A. Standard 

A judge may grant a new trial on excessive damages under Code of Civil Procedure 

section 657(5) only if, “after weighing the evidence the court is convinced from the entire record, 

including reasonable inferences therefrom, that the court or jury clearly should have reached a 

different verdict or decision.”  In making that determination, however, the judge must reweigh 

the evidence and act as an independent trier of fact.  (Ryan v. Crown Castle NG Networks, Inc.  

(2016) 6 Cal.App.5th 775, 784; Neal v. Farmers Ins. Exch.  (1978) 21 Cal.3d 920, 930, n. 15.)  

After independently weighing the evidence, however, “[t]he trial court ‘should not disregard the 

verdict… but instead… should consider the proper weight to be accorded to the evidence and 

then decide whether or not in its opinion, there is sufficient credible evidence to support the 

verdict.’”  (Ryan, supra, 6 Cal.App.5th at 785, quoting People v. Davis (1995) 10 Cal.4th 463, 

523-524.)  Reading the authorities is somewhat difficult, because some appear to indicate that 

the judge may substitute his or her judgment for the jury, while others indicate that while the 

judge independently reweighs the evidence, the ultimate standard is somewhat deferential.  

Ultimately the Judge’s Benchbook advises that “A judge should not substitute his or her 

evaluation of the evidence for that of the jury, even if the judge would have reached a different 
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conclusion based on an independent evaluation of the evidence.  As long as the verdict is based 

on a reasonable interpretation of the evidence and it appears that the jury understood and 

properly applied the law, the verdict should be upheld.”  (California Judges Benchbook: Civil 

Proceedings After Trial (2017) §2.46, p. 141.)  Thus, while the court must independently weigh 

all aspects of the evidence, the motion cannot be granted simply because this Court might have 

reached a different verdict. 

 As to the motion for a new trial on negligence and causation, the Court denies the 

motion for the same reasons as it denies the motion for judgment notwithstanding the verdict.  

While the standard for the two motions is somewhat different, i.e., judgment notwithstanding the 

verdict requires that there be “no substantial evidence” to support the verdict, while the motion 

for new trial only requires that “the jury clearly should have reached a different result,” the Court 

finds that record does not establish that the jury clearly should have reached a different result on 

the liability issue. 

B. Damages 

 

1. Economic Damages/Nighttime Services 

The jury awarded $1.95 million to the Gary Eaves family and $1.3 million to the Randy 

Eaves family.  This was consistent with the testimony of plaintiffs’ expert economist Robert 

Johnson.  Most of these damages were based on the value of “nighttime services.”  These 

services were much disputed by the parties because they consist of essentially being “on call” 

during the nighttime, in order to be available to provide medications, a glass of water, or 

comfort, or respond to a knock on the door or any unexplained noises.  Dr. Johnson, calculated 

the value of those services by estimating the cost of hiring a person to perform them.  Such a 

person would have to be paid for an entire eight-hour shift, even if the time spent performing the 

tasks was little or nothing on a given night.  The primary issue here, as the Court noted before 

and during the trial, is not the availability of damages based on that theory, or the method of 

calculating the damages, but the underlying factual premise: whether either Gary or Randy 

typically provided such services.  Dr. Johnson’s testimony largely assumed that such services 

were provided, relying only on a summary form filled out by each family, which indicated that 

little, if any of, such services were provided.   Union Oil asserts that no evidence supported the 

conclusion that such services were provided.  Dr. Johnson estimated the total value for Gary 

Eaves of $1,075.727, and $950,135 for Randy Eaves. 

As to Gary Eaves, his son Dustin testified that his father was always on call, but provided 

only one example of such activity (picking him up from a broken down car).  His wife Regina 

testified that he cared for her at night when she was ill.  He turned out the lights and locked up 

at night.  They lived on a busy highway, and it was not uncommon for people to knock on the 

door in the middle of the night.  She said that she now sleeps with a baseball bat by her bed. 

As to Randy Eaves, most of the testimony was very general, e.g., he was a “protector” 

and “always provided what we needed.”  The only specific was that his daughter Jessica 

testified that her mother had been diagnosed with Alzheimer’s disease, and that she was caring 
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for her.  Her father would have helped with that if he were alive.  Very little description of this 

was provided, and it leaves open the question of whether his spouse’s condition was such that 

she was reaching the point where her care would be beyond the capacity of her family in 

any event.   

In addition, with respect to Randy Eaves, Union Oil argues that the jury failed to account 

for the fact that he had other debilitating illnesses that reduced his ability to provide services.  

He had rheumatoid arthritis, diabetes, liver disease, and hypertension.  No expert testimony was 

offered concerning the relative importance of these conditions, and they existed at the same 

time.  The jury apparently chose to attribute the bulk of this to cancer. 

It does appear that the jury awarded a substantial amount of funds for the “nighttime 

services” provided by Randy and Gary.  There is no other explanation in the record for the 

economic damages awards.  Weighing the evidence independently, as the Court must, the 

Court concludes that the evidence of actual nighttime services was sporadic at best.  Even with 

due deference to the jury’s determination, that evidence is not sufficient to support the award 

given.  The awards are excessive, because they essentially are based on the conclusion that 

the damages should be awarded on a full-time, hourly basis.  The jury clearly should have 

reached a different result. 

The jury also awarded $135,000 to Randy’s estate, which is similarly affected by the 

nighttime services issue. 

2. Non-economic damages  

The jury awarded $9 million in non-economic damages to each of the two families. 

Union Oil suggests that the fact that the jury awarded the same amount to the family of 

Randy and the family of Gary suggests that the matter was not properly considered, because 

Randy suffered from other illnesses that would shorten his life expectancy.  This stands to 

reason, but there was no evidence presented on the issue.  Dr. Johnson, the economist, made 

his calculations based on standard life expectancies from tables commonly used in the field.  No 

doctor or other expert testified as to whether Randy had a diminished life expectancy.  The other 

illnesses, however, likely would have diminished his ability to provide love and emotional 

support during his expected lifetime.  Union Oil further argues that the non-economic damages 

are above those reflected in other reported cases, and excessive relative to the economic 

damages.  

This Court has no doubt that the affection for decedents and the emotional loss from 

their deaths as expressed by the testifying family members was genuine.  Gary and Randy were 

devoted and affectionate fathers and husbands.  A good portion of the testimony was 

retrospective, i.e., discussed their relationship when the children were minors.  While this is 

relevant to the prospective damages, it is not the appropriate measure by itself.  Strong feelings 

remain from the childhood relationship, but the children are adults now (and not even 

particularly young adults) and the relationship changes over time.  Randy and Gary’s premature 
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deaths caused the plaintiffs to lose the future love and emotional support of the decedents, but 

did not rob the plaintiffs of their past upbringing. 

 This element of damages is difficult, because neither party can claim that there is some 

formula or objective measure of damages for this type of harm.  In closing argument, plaintiffs’ 

counsel asked the jury to award $1 million per year for each lost year of life expectancy for each 

plaintiff.  No method of calculating the award was offered, nor could it have been.  Plaintiffs point 

out that the jury awarded less than half of what was requested, thus the jury was not simply 

rubber-stamping counsel’s request.  This does not make the verdict reasonable, any more than 

a $1 billion request would make $500 million reasonable.   

The Court has reviewed the verdict form to see if it shows any sign that the jury was 

inflamed or prejudiced.  Two jurors voted against liability (see Questions 10 and 11 with jurors 5 

and 6 voting against liability), yet those same two jurors concurred in the damage findings.  The 

jury voted 2-10 against a finding of malice. If any inference can be drawn from those votes, it 

would not be that the jury was inflamed or emotional.   

Nonetheless, the Court concludes that, even with deference to the jury, the jury acted 

based on passion and sympathy by awarding an amount of damages that was based in large 

part on the past relationships during childhood and early adulthood, not the present and future 

that actually have been lost.  The non-economic damage award is clearly excessive.  

C. Remittitur  

Although Union Oil has not requested a remittitur, the court “may issue a conditional 

order granting the new trial unless the party in whose favor the verdict has been rendered 

consents to the reduction of so much thereof as the court in its independent judgment 

determines from the evidence to be fair and reasonable.”  (Code of Civil Procedure § 

662.5(a)(2); Bullock v. Philip Morris USA, Inc. (2008) 159 Cal.App.4th 655, 688; Pearl v. City of 

Los Angeles (2019) 36 Cal.App.5th 475.)  This section codifies the long-established remittitur 

procedure.  It again requires an independent review of the evidence, but ultimately authorizes 

the court to allow only the amount the court considers “fair and reasonable.”   

For the reasons described above, the Court finds that the amounts awarded by the jury 

were not fair and reasonable.  As to the economic damages, the use of the nighttime services 

accounted for most of the award.  A reduction of those damages by 2/3 is appropriate, i.e., to 

$650,000 for the family of Gary Eaves, and to $433,333.33 for the family of Randy Eaves, and 

to $45,000 for the Estate of Randy Eaves. 

With respect to the non-economic damages, a reduction in damages by 50% is fair and 

reasonable, i.e., from $9 million each to $4.5 million each. 

In accordance with the procedure set forth in Code of Civil Procedure section 662.5, 

counsel for Union Oil is to prepare an order denying the motion for a new trial on liability, 

and conditionally granting the motion for a new trial on damages, unless plaintiffs (each family 
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acting independently) agree to remit the amount of damages awarded exceeding the amounts 

set forth above. 

 

 

 


